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SEE THE CIRCULAR 230 DISCLAIMERS APPENDED TO  
THE CONCLUSION OF THIS WASHINGTON REPORT. 

In January, 2010, Cowboy Athletics Inc., a nonprofit organization formed to 
support athletics at Oklahoma State University (OSU), and OSU alumnus T. Boone 
Pickens, sued The Lincoln National Life Insurance Company (Lincoln) in an Oklahoma 
state court, alleging fraud, breach of contract and misrepresentation arising out of a 
charitable life insurance program entitled “The Gift of a Lifetime.”  The State court 
plaintiffs sought rescission of each of the twenty-seven $10 million life insurance policies 
(a total of $270,000,000 in policy face amounts) that Cowboy Athletics had purchased on 
the lives of OSU alumni, claiming that the life insurance agents involved in the matter 
had, on behalf of their principal, Lincoln, misrepresented the policy illustrations and 
failed to perform proper medical and financial underwriting.  This misrepresentation and 
failure is claimed by Cowboy Athletics to have resulted in its overpayment of premiums.  

Lincoln countersued Mr. Pickens and Cowboy Athletics in Federal Court (the U.S. 
District Court in the Northern District of Texas), seeking a declaratory judgment 
preventing the rescission.  The countersuit also alleges that Mr. Pickens tortiously 

http://www.aalu.org/
http://www.aaluwr.org/majorrefs/Ref10-25A.pdf
http://www.aaluwr.org/majorrefs/Ref10-25B.pdf
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interfered with Lincoln’s contract with Cowboy Athletics by encouraging that 
organization to breach its contract with Lincoln.   

 
A. Court Proceedings 

The following summary is based solely on the allegations contained in the complaints filed 
by Lincoln in its Federal Court countersuit.  AALU does not have access to the papers filed in the 
state court proceeding commenced by Cowboy Athletics against Lincoln, nor has it seen any 
responsive pleading by Cowboy Athletics and Mr. Pickens in the U.S. District Court suit brought by 
Lincoln.. 

During the period 2005-2007, Cowboy Athletics, with the assistance of T. Boone Pickens 
(an OSU alumnus who is also a well-known Texas oil and gas billionaire) and a group of life 
insurance agents, brokers and advisors, developed the “Gift of a Lifetime Program” to enable 
Cowboy Athletics to purchase a series of $10 million life insurance policies on consenting OSU 
alumni.  Twenty-seven such individuals signed and submitted applications for $10 million policies 
to Lincoln with Cowboy Athletics as the proposed owner and beneficiary of the policies. 

Cowboy Athletics intended to finance the premium payment for the acquisition of the 
policies through a permanent premium financing loan.  Although Cowboy Athletics obtained a loan 
from Stillwater National Bank & Trust Co. for temporary premium financing, it did not obtain 
permanent financing.  T. Boone Pickens guaranteed the temporary loan.  

Despite the lack of permanent financing, Cowboy Athletics nevertheless proceeded with the 
Gift of a Lifetime Program and, in February 2007, Lincoln began issuing policies on the lives of 
OSU alumni.  All twenty-seven of the policies issued during that month were delivered to Cowboy 
Athletics, which acknowledged their receipt in writing.  Under Lincoln’s “right to examine” policy, 
Cowboy Athletics had ten days from receipt of the policies to return them to Lincoln, cancel the 
policies and receive a refund of premiums paid.   

Cowboy Athletics paid total premiums in excess of $33 million to Lincoln with respect to 
the twenty-seven policies.  However, on or about April 3, 2009, more than two years after the 
expiration, as described and identified by Lincoln, of the “right to examine” period under the 
Lincoln policies, Cowboy Athletics sent Lincoln a demand for rescission of the policies and a return 
of the premiums paid.  In this letter, Cowboy Athletics asserted (in direct contradiction to Lincoln 
National's assertion that policy receipt had occurred in the early part of 2007) that the policies had 
not been delivered to Cowboy Athletics until on or around March 26, 2009.  The April 3, 2009 letter 
was timely if sent, as Cowboy Athletics asserts, within 10 days of the purported March 26, 2009 
receipt.  If not sent within 10 days of that receipt, it was not timely, as asserted by Lincoln. 

Cowboy Athletics also alleged in its letter that life insurance agents acting on behalf of 
Lincoln: (i) misrepresented that Cowboy Athletics could obtain permanent premium financing for 
the Lincoln policies; (ii) engaged in fraud in failing to disclose the commission that they were 
receiving in connection with such policies and in failing to provide Cowboy Athletics with accurate 
and reliable actuarial data relating to the anticipated mortality of the insureds; (iii) breached 
fiduciary duties and duties of good faith and fair dealing owed to Cowboy Athletics; and (iv) 
violated the Texas and Oklahoma Consumer Protections Acts and Insurance Codes.  Cowboy 
Athletics further alleged independent negligence by Lincoln with respect to Lincoln’s own actions. 

Lincoln, in its countersuit, alleges that Pickens directed and/or requested that Cowboy 
Athletics send Lincoln the April 3, 2009 letter because of his exposure to liability on the temporary 
bank loan as the guarantor of that loan.  Lincoln also alleges that Cowboy Athletics anticipatorily 
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repudiated and breached its contractual obligations under the Lincoln policies and improperly 
asserted a right to cancel them. 

B. Relationship to Revenue Code Provisions 

We note that, in section 1211(a) of the Pension Protection Act of 2006, Congress through 
new Internal Revenue Code section 6050V, mandated temporary reporting (for a 2-year period 
which is now expired) for charities which acquire certain insurance contracts in which the charity 
and a private investor share an interest.  This requirement was in lieu of imposing (as had previously 
been considered by the Senate Finance Committee) an excise tax upon the acquisition of an interest 
in such contracts.  (See, for further background, our Bulletins Nos. 06-88, 05-118, 05-51 and 05-
50.)  Charities were required to file an information return containing the name, address, and 
taxpayer identification number of the charitable organization and the issuer of the applicable 
insurance contract, and “such other information as the Secretary of the Treasury prescribes.”   

A “reportable acquisition” under the statute is an acquisition by an exempt organization of a 
direct or indirect interest in an applicable insurance contract if the exempt organization knows or 
has reason to know that the acquisition is a part of a structured transaction involving a pool of such 
contracts.   An “applicable insurance contract” is a life insurance, endowment or annuity contract 
with respect to which both an applicable exempt organization and a person other than an applicable 
exempt organization have directly or indirectly held an interest in the contract (whether or not at the 
same time).  An “interest” might include an interest as a creditor. 

The PPA excepts transactions where the non-exempt party has an insurable interest in the 
insured, or where the only interest of the exempt or non-exempt party is as a named beneficiary.  
The PPA also exempts transactions in which the sole interest of each person, other than the exempt 
party, in the contract is as either (i) a beneficiary of a trust holding and interest in the contract (but 
only if the person’s designation as a beneficiary was made without consideration) or (ii) a trustee 
who holds an interest in the contract in a fiduciary capacity solely for the benefit of applicable 
exempt organization or of non-exempt persons meeting one of the other exceptions.   

Section 1211(b) of the PPA also directed Treasury is to undertake a study on the use of 
applicable insurance contracts by exempt organizations and to determine whether such use is 
consistent with the tax-exempt status of such organizations.  The Secretary of the Treasury was 
required to report on the study to the Senate Finance Committee and House Ways and Means 
Committee within 30 months after the date of enactment (a date that has also expired). 

We doubt that section 6050V of the Revenue Code was intended to deter the rather 
straightforward premium financing arrangement at issue in the Lincoln case.  It appears to be 
directed more at the types of “dead pool” arrangements in which private investors reap an 
overwhelming share of the benefit in exchange for what is basically a rental of a charity’s insurable 
interest in a group of donors.  What seems to have derailed the transaction at issue in this case is the 
seeming inability of the charity in question to lock down permanent financing of the arrangement. 

Any AALU member who wishes to obtain a copy of the Lincoln complaint and/or the 
amended complaint in the above matter may do so through the following means: (1) use hyperlink 
above next to “Major References,” (2) log onto the AALU website at www.aalu.org, enter the 
Member Portal and select Current Washington Report for linkage to source material or (3) email 
Anthony Raglani at raglani@aalu.org and include a reference to this Washington Report. 

 
In order to comply with requirements imposed by the IRS which may apply to the Washington Report as 

distributed or as re-circulated by our members, please be advised of the following: 

http://www.aalu.org/
mailto:raglani@aalu.org
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THE ABOVE ADVICE WAS NOT INTENDED OR WRITTEN TO BE USED, AND IT CANNOT 
BE USED, BY YOU FOR THE PURPOSES OF AVOIDING ANY PENALTY THAT MAY BE 

IMPOSED BY THE INTERNAL REVENUE SERVICE. 

In the event that this Washington Report is also considered to be a “marketed opinion” within the meaning 
of the IRS guidance, then, as required by the IRS, please be further advised of the following: 

 

THE ABOVE ADVICE WAS NOT WRITTEN TO SUPPORT THE PROMOTIONS OR 
MARKETING OF THE TRANSACTIONS OR MATTERS ADDRESSED BY THE WRITTEN 
ADVICE, AND, BASED ON THE PARTICULAR CIRCUMSTANCES, YOU SHOULD SEEK 

ADVICE FROM AN INDEPENDENT TAX ADVISOR. 
 

 

                                                                             
The mission of AALU is to promote, preserve and protect advanced life insurance planning  

for the benefit of our members, their clients, the industry and the general public. 
 

For more information about how AALU’s advocacy efforts help protect your business and the 
advanced life insurance marketplace, visit our website at www.aalu.org, or  

call toll free 1-(888)-275-0092. 

http://www.aalu.org/
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